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UNIITED STATES et 21., Pile No. X87~138 CA ~ —
| | Plaintif?s, Hon. Benjamin P. Gibson
v. '
FRODUCTION PLATED PLASTICS, QPINION
INC., ot al., |
Deferdants.
V4

This iu'an environsental enforcement action brouqht pursuant
‘to Sections 3008(a) and .(q) of the Resourve Conservation and
Recovery Act ("RCRA"), 42 U.8.C. §§ caao(a)' and (9), and Section
48 of the Michigan Hazardous Waste Management Act ('mm-), 1979

P.A. 64, as amended, Mich. Comp. Laws §§ 299.501 gt seq.
Plaintiffs United States of America af al, seek permanent

Lnjuhc\?.ivo -rouot and the imposition of civil pehalties against
the defendants Production Plated Plastice ("FPPP"), Michigan City

plastics ("MCP®), and Michael J. Ladney ("Ladney®).

The lavsuit bas a lengthy procedursl history. on ¥ay 14,
1990, this Court determined that defendants Ladney and FPPP
operated a hasardous wvaste facility and stored hasardous vaste at
an slectroplating plant locctod at SOOS'Imt D. Avenus, Richland,
Nichigan (the "Richland facility®), in vioclation of RCRA and
)ortuA.! Defandants stipalatad that NCP vas jointly and
severally liable for these violations as an owner and cperator of

'This Opinion is published at mm_mm.x..mm.n
Platad Plastics Ing., 742 P. Supp. 986 (W.D. Wich. i¥56
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included in their amended closure plan. Another issue for trial
arose, however, in that defendants have failed to comply with the
Court’s Revised Order of Permanent Injunotion. ro_lioving a two-
week bench trial on ali ramaining issues, the Court nﬁku these

findings of fact and conclusions of law in accordance with

" nm. of ‘civil Procedurs 52(a).

I.

PPP and MCP are part of a group of companies referred to as
the Detroit Plastics i(olding or "DPN" Group. At one time, the
DPYM Group vas the vorld’s largest privately owned plastic molding
injecticn company. The DPM Group was incorporated by Ladney in
1963, FProm that time until the majority of the DPX Group was
sold 1h 1989, lLadney controlled the group of companies as a
single corporats entity. He was the majority shareholder of &all
the group’s affiliated compariies and he managed their affairs ocut
of a central hudmuttqﬁ; Ladnoy selected all of the directors
and otfi;or- for DPM Group companies. The DPNM Group provided
accounting, finaneial planaing, cseputer suppert, payrell,
engineering, and ulu. uxvic:o__o to all of the companies under its
unbrella. In addition, Ladney’s personal assets as vell as the
asssts of the various corporations vithin the DPN Group vers
commingled. Assets vithin the group vere channelled vherever
mymmddvimmmmmuton. Yor
{inancing purpcses the DPM Group’s creditors treated tha
ccapanies and lLadney as a olnqh cﬁuey, wvith corporats and



personal asgets serving as collateral for loans sscured by the
DPM Group.’

in 1969, the DPX Group acquired the Richland facility from
Anerace Corporaﬁion.‘ PPP vas formed as .a nev corporate entity
engaged in the businesa of electroplating plastic parts, mainly
for the autamotive market. I:Im. 1982, the DH& Group purchased MCP
and made PPP a sub'-idluy of that company. PPP operated the
Richland facility from 1969 until 1989, at wvhich tino_ it closed -
for lack of business. In 1989, the bulk o.f the DPM Group of
companies Was 80ld for between $28 and $33 millionm,

As p_art. of its electroplating process, PPP cperated two
‘ iaepaqo_ lagoons, or surface impoundments, into which it
discharged treated sludge and process vater from the
electroplating process. The lagoons vere designed to allow wvater
to seep dirsctly into the upper groundwater aquifer underneath |
the Richland facility. Chrome, nickel, and copper precipitated
out of the vater and formed a sludge which is harmful to humans
and the environment.! The lagoons viro operated pursuant to a

At one point during the course of this litigationm,
“defendants argued that the DPN companies were all alter egos of
one apother. §a4 Defendants’ January 2, 1991, Brieg in
opposition to Marguerits ladney’s Notion to Disaiss at d.

‘Defendants have filed a complaint against Amerace
Corporation seeking contribution for the cocets associated with

the present actiom.

Sglectroplating sludge is a "listed F006" waste under RCRA.
40 C.P.R. § 261.31. That means the sludge is considered to be
pas Aa basardous wvaste. 40 C.P.R. § 261.130. Blectroplating
sludge from the Richland facility also qualifies as a
"characteristic® waste under the RCRA regulatioms. In othar
vords, the waste is of such a high BP toxioity level that it has

4



discharge perait issued dy the MDNR. On numerocus woasiom
during its cperation, PPP exceeded the allowable limits for the

discharge of nickel and chrome permitted under its discharge
permit. In 1974, the larger of the two lagoons became Choked
with sludge. Pursuant to MDNR direction, PPP removed the excess
slu@qc and buried it on its ‘property aﬁ the .uchland facility.

In 1877, excessive amounts of hexavalent chromium vere
discovered in the groundvatsr of the upper aquifer underlying the
Richland facility. Chroaium is & human uréihbqon. I€ can cause
liver and kidnoy damage in humans. Other symptoms of chromium
toxicity include internal bleeding, skin irritation and
dermatitis, and .ralpiratozfy distress. The most toxic form of
chronium is hexavalent chromium. It‘i- a danger to both human
beings and the environment. '

When the hexavalent chromiul vas discaversd, the State of
Michigan sued PFP in state court and in August of 1976 the
parties entered into a consent judgment. Pursuant to the consent
judgment, PPP provided clean drimung vater wells for six |
residences affected by the contaminated plume of vater. PPP

 agreed to remcve the sludge frem the lagocns at the rate of 120
cubic yards of sludge per month. In addition, PPP agreed not to
place amy mare sludge in the lagocns. Accordingly, after August
of 1978, oaly process wvater was placed in the impoundments.
Nevertheless, chrome and nickel continued to precipitate out of

the charesteristics of a hasardcus vaste. fias 40 C.7.R.
§ 260.22. . -
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Ths groundwater lonitotiné, financial assurance, and
financial liability requirements are central to RCRA‘S objective
of assuring safe disposal of hazardous vastes and p§y1n9 for the
closure of hazardous vaste facilities through the resources ot
owner/cperators. 3q¢ 42 U.8.C. § 6902(a) {objootifcs Oof RCRA are
to “promote thc'ptntoctipn of health and th; environment and to
conserve valuable resources”). The groundwater monitoring
requirement provides U.5. EPA vith a vehicle for dentifying tha
gravity'and extent of any groundwater contanination; The
financial assurances requirement provides a source of income for
firal closurs of a regulated facility. The financial liabilicy
insurance .roquirmnt proiridos protection for any third parties |
injured as a result of pollution at an RCRA sites.

RCRA wvas amended {n 198¢. A1 major goal of tho anuidncntl
was to limit the intarim status period of facilities such as the
richland facility. To that end, Congress provided that if
owner/operators of an interim status facility could not certify
full cowpliance vith the financial responsibility and groundwater
monitoring requirements of RCRA, the facility’s interim status
would be tminnud Ovner/opsrators vho did not comply with

RCRA were required to cease operitions of their haszardous vaste
facilities by November 0, 1985, and submit the facility’s final

closure plan no later than November 33, 1968.
Defendants did not comply with the RCRA amendments. They

' continued operation of the Richland facility’s seepage lagoons
until Dezembar 7, 1987. Ta U.D. EPA did not receive a copy Of



‘the Richland facility’s closure plan until May 20, 1986. To
date, defendants have not complied with either the financial

assurance or the t_inancial liability roquiriunto of RCRA.
Defendants d4id not submit an RCRA coupl lant groundvater
monitoring plan until May 21, 1991, and to date they have failed .
to implement that plan.’ The Court finds tht defendants were
well avare of the various RCRA deadlines and they failed to meet
those deadlines in violation of t_odom- lav. ' |

Because the defendants continued to operate the Riéhiand
facility in violation of RCRA and failed to comply with the |
numercus RCRA téqulaticns, the U.8. BPA initiated an
administrative enforcement action. Judge Borsos, the state court
judge overseeing the state consent judgment, attempted to have
the administrative lav judge handling the cntorctioat action
defer to the state court consent judgment. Judge Borsocs’s

concern was that the cleanup of the Richland facility needed to

strike an "appropriats balance betveen the environment and the
continuod, operation of the taqtllty and the 400 jobs vhiah .eho
conpany provides to the miey.". botomnf.'l-' Exhibit A.41.'
By letter dated July 16, 1986, U.S. EPA seemed to _».'..mam to

accept the rate of siudge removal from the lnqooas contained in

Spor the purposes of the ponu.uu portion of this trial,
the Court vill oaly consider violations of the groundwater
monitoring requirement aftsr January of 1991i. It was at that
time that defendants wers first notified that plaintiffs were
seeking penalties for nonon-puueo vith this olmnt of RCRA.

Tudge Borsos’s concern is evident in a Junury 24, 1990,

order in wvhich PPP is instructed to "ocontinue to operate its
tlcnity 4in uchlnnd, Nichigan to th- fullest extent possible.®

10 . . o
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lLadney’s ax-wife paid the plaintiffs in settlement of their
lawsuit against har arising ocut of these same circumstances.'
Bozh of these arguments are without merit.

The Eighth Amendsant %o the United States Constitution bars
tha l(mpositicn of "excessive fines.® As a general rule, hovever,
civil perialties designed with both retributive and deterrant

goals in mind ars not unconstitutional. United Stasas ¥. Halpex,

490 U.S. €35, 447-48 (1989). The civil penalty provision of RCRA
i# clearly intanded tQ serve 4 deteITelt purpose. Accordingly,

there is no argument that it is par se unconstituticnal.
Likevise, the $1.5 million assessod in this case can in no wvay ba

said to be excessive. This penalty is in line with those impoeed
in numerous other environmental cases. 3ae., e.g., RPuhlic
Interest Ragsearch Group, Inc. v. Powell Duffrvyn Terainals. Ing.,
913 r.2d 64, 80-01 (Ird ¢ir. 1399), cert, desnied, 111 6. Ct. 1018
(i991) ($4.2 million penalty for vioclating Clean Water Act):

T & 8 Brass ¥Yorks, 681 r._ supp. at 323 (%32.8 li;lion panalty for

RCRA viclation).
Nrs. Ladpney vas never adjudicated to be liable for the RCRA

violaticns at issue in this action. MNoreover, the lLadneys’
judgment of divorce in the state court proceeding requires Ladney
to hold her harmless for the pollution problam at the Richland
facility. Judgment of Divorco at § 43. The Court vill nct

""pefendants also ask the Court to taks this reunity to

reconsider its prior decision holding Ladney jointly and
.wc:txx{ 1iable for the RCRA vioclations. The Couxt stands by

its earlier ruling.
19



pro rata reduce dafendants’ penalty to account for Mre. ladney'’s
gettlement vith the plaintiffs.
. VI.
For the reasons stated above, Judgment shall enter in faver
af plaintiffs and against dafendants PPP, MCP, and Michael lLadney

jointly and severally.

DATRD: Geptember lf , 1993

30



©RIED
UNITED SETATES D1FTRICT COURT ‘
VESTERS BISTRICT OF MICHIGAN SZSTP - P 148
SOUTHERN DIVIBIOW '
SRR ¥ o 811 N
L4 ETRICY COURT
CLATARCIST OF MiCH

UNITED STATES gt 8l.. File No. K87-138 W
Plaintiffs, Hon. Banjamin P. Gibesh
v, i
PRODUCTION PLATED PLASTICS, JURGMENT
iNCc., at al.. .
Dafendantsa. o
/

At a session of the Coﬁzt: kteld in and for saiad _
Distrioct and Divisicn in the City of Grand Rapids,
Miczigan, this ¢1 day of Septeaber, 1991,

PRESENT:; [ON. BENJAMIN ¥, GIBSON, DISTRICT JUDGR

In accordance with the 6p1nion dated September 79-, 1992,
IT IS HEREBY ORDERED that vithin ninety days of the entry of this
Judgment defendants shall achievo cozplete closure of the
Richland facility pursuant to all terms cf the approved closurs
plan, as referenced in the Rovissd Order of Permanent Injuncticn.

IT I8 PURTHER ORDRRED thst upon Completion of the closurs of
the Richland facility, if defendants cammot achieve clean closure
ot‘tha surface impoundments, vaste pile, and anaociacod_trattic -
loading areas, as required by RCRA, MHWHA, and the approved
closure plan, defendants shall camply vith the postclosure care
requirements of 40 C.7.R. Part 265 and corrispondlnq Michigan
regulatiens. | |

IT IS PURTEER ORDERED that vithin ninety days of the entry
of this Judgment detendants shall provtdo.tinancinl assurance in
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§ 265.147(h), whichever ocours first, The Certifications shall,
at a minizum, inciude the following:
1. copies of each evaluation of each method for

demonstrating the liability coverage r;gulrod by
40 C.P.R. § 265,147 and corres chigan

reqgulations, including copies of each rsquest or
application for liapility coverage under RZRA, by
or on behalf of the defendants; -

2. cepies of all responses received to the regquests
or applications described above;

3. identification of the reasons for not obtaining
. the liability coverage for each method provided by
40 C.P.R. § 285.147:

4. a detailed description of measures taken and to_be

tax.n by defsndants to meet any conditions for
cbtaining liability coverage; and

S. a statement by an authorized official that
defendants exsrcissd bsst efforts to obtain
liability coverage required by 40 C.P.R.

§ 265 147. _

IT I8 FURTHER ORD!ﬁBD that ninety days after the entry of
this Judgment, plainilt: State of Michigan shall certify to this
Court vhaether defendants are A eaapllancc vith thc inanGSLYQ
reliet ordcrod by this Judqncnto

IT IS FURTHER ORDERED that plaintiffs shall submit to the
Court a list of three recommendod third-party trusteas along with
thoss pexsons’ qualifications to serve as trusteas.

1T I8 FURTHER ORDERED that if ﬁllintitt gtats of Xiéaigun

certifies to the Court that defendants are net in compliance vith

the injunctive relief ordersd by this Judgment, the Court shall

appoint a trustee from among the three r.daln.ndnd by the

plaintiffs. That trustee shall have the authority to manage all

of the business ntﬁairu of the d;f.ndantl and will be instructed
3



to expeditiously liquidate whatever assets are needed to achieve
compliance with the Court’s injunction. |
. IT IS FURTHER ORDERED that defendants shall pay to
plaintiffs a civil ponalty in the amount of $1.5 million.
IT IS 5O ORDERED. |




